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Holiday Reverse Raffle ñ Win up to $10,000! 

The drawing will be held and the winner an-

nounced at 8:00 p.m. during the FCBA Holiday 

Party. See page 8 for more details on how to pur-

chase tickets. 

December 15, 2011 

5:30 to 8:00 p.m. 

The Bell House 

545 Sayre Avenue 

Cost: $25 per person 
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Bar News Article Submission Guidelines 

Unsolicited manuscripts are accepted on subjects of  

interest to the legal profession. Manuscripts should be 

submitted in MS Word or WordPerfect in electronic form 

either on disk to the attention of Dana Arnold, FCBA,  

219 N. Upper Street, Lexington, KY 40507 or as an  

attachment emailed to info@fcba.com. Articles should 

not exceed 6 typewritten double-spaced pages.  

For complete set of submission guidelines visit 

www.fcba.com or contact the FCBA office at  

(859) 225-9897. 

 

Submission Deadlines: 

Jan/Feb 2012 issue: DEC 26, dist mid-Jan. 

Mar/Apr 2012 issue: FEB 27, dist mid-Jan. 

May/June 2012 issue: APR 23, dist mid-Jan. 

 

Disclaimer of Liability  

Statements or expressions of opinions in the Bar News are those 

of the authors and not necessarily those of the Bar or editors. Due 

to the rapidly changing nature of the law, information contained 

in this publication may become outdated. As a result, lawyers 

using this material must research original sources of authority. 

In no event will the authors, the editors, the reviewers or the  

publisher be liable for any damages resulting from the use of this 

material. The publication of any articles or advertisements is not 

to be construed as an endorsement of the product or service  

offered unless the ad specifically states that there is such an  

endorsement or approval. 
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Presidentõs Message 

Christopher W. Goode 

Imagine if physicians gradu-

ated medical school, took the 

medical boards, and were then 

allowed to immediately òhang 

out a shingleó and start practic-

ing. Scary. Well, that is pre-

cisely what many law students 

do today. And because of the 

current job market, many more 

freshly minted lawyers in our 

community are taking this 

route simply because they have no other option. 

Thankfully physicians enter postgraduate residency 

programs. However, there is no formal internship 

or residency program for the legal profession. 

While we are blessed to have professors like  

Allison Connelly, who provide valuable clinical 

experience to law students, not every student is 

able to benefit from this experience. 

A speaker at a bar conference recently made a 

comment that resonated with me. He noted that 

òlaw schoolõs main focus is to teach law students 

the ôwhyõ of the law, not the ôhowõ of the law.ó 

So, whose role is it to teach law students and new 

lawyers how to act professionally and ethically? 

Whose role is it to teach them how to interview 

clients, give appropriate legal advice and compe-

tently handle a legal matter? 

The answer to these questions, of course, is you. 

Early in my career I was fortunate to be surrounded 

by not only excellent lawyers, but lawyers who 

approached our profession with passion and dedi-

cation to doing it the right way. 

Whether you are a solo practitioner, a senior asso-

ciate or partner in a large practice, it is vital to our 

professionõs future that you take the time to be a 

mentor to a young lawyer. It may be as simple as 

taking this young lawyer out to lunch once a 

month to discuss his or her experiences, or you 

may be this individualõs supervisor and can di-

rectly influence his or her training and develop-

ment. Any amount of interaction is a step in the 

right direction. 

While it is unlikely that Kentucky will adopt a 

postgraduate type program like the medical school 

model, and law schools will still primarily teach 

their students the òwhyó of the law and to òthink 

like lawyers,ó we as members of the Bar can and 

must step in to develop the next generation of 

lawyers. 

Christopher  

W. Goode 



In the upcoming Supreme Court 

docket, one of the most signifi-

cant decisions will involve the 

role of judicial oversight in the 

use of GPS tracking devices. 

Specifically, in U.S. v. Jones, 131 

S. Ct. 3064 (2011) the Court will 

decide  ò[w]hether the govern-

ment violated respondent's 

Fourth Amendment rights by 

installing the GPS tracking device on his vehicle 

without a valid warrant and without his consent.ó 

Defendant Antoine Jones was convicted of con-

spiracy to sell cocaine based, in part, on the use of 

a GPS tracking device placed on his car. The po-

lice then monitored Jonesõ movements for a 

month. The D.C. Circuit reversed the conviction 

on the basis of the warrantless GPS tracking. 

Jones argued the use of the GPS device violated 

his òreasonable expectation of privacy,ó U.S. v. 

Katz, 389 U.S. 347, 360ð61 (1967) (Harlan, J., con-

curring). The Katz test focuses on òwhether the in-

dividual has an expectation of privacy that society 

is prepared to recognize as reasonable.ó The judi-

ciary provides a normative interpretation of society 

to determine how best to extend the obligation for 

warrants to situations that arise because of new 

technologies and new social circumstances. 

Here, the Circuit Court was concerned about the 

24/7 surveillance afforded to the police through 

the GPS tracking device. It found the constant 

surveillance to be different in type than the mere 

placing of a beeper used to follow a particular  

vehicle a single time, as was the case in U.S. v. 

Knotts, 460 U.S. 276 (1983). 

Knotts is often quoted for the proposition that ò[a] 

person traveling in an automobile on public thor-

oughfares has no reasonable expectation of privacy 

in his movements from one place to another.ó 

Knotts, 460 U.S. at 281. But the DC Circuit re-

jected the analogy to tracking automobiles in pub-

lic, instead choosing to analogize to the pervasive-

ness of an ongoing, permanent surveillance. 

Other appellate courts had less concern about the 

GPS devices. 

In U.S. v. Pineda-Moreno, 591 F.3d 1212 (9th Cir. 

2010) the Ninth Circuit upheld the use of devices 

when used on seven different occasions. The case 

did not address the length of any particular track-

ing episode, but instead found that the undercar-

riage of a car was not an area with a protected 

zone of privacy and neither was the place where 

the device was affixed ð in parking lots, streets, 

and the defendantõs driveway. The Eighth Circuit 

has suggested a similar outcome. U.S. v. Marquez, 

605 F.3d 604 (8th Cir. 2010). 

Similarly, in U.S. v. Garcia, 474 F.3d 994 (7th Cir. 

2007), the court found the use of such devices un-

objectionable. Judge Posner focused on the chal-

lenge of extending the law of Fourth Amendment 

Privacy by analogy: 
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Tracking for Warrantless Searches 

Jon M.  
Garon 



If a listening device is attached to a person's 

phone, or to the phone line outside the prem-

ises on which the phone is located, and phone 

conversations are recorded, there is a search 

(and it is irrelevant that there is a trespass in 

the first case but not the second), and a war-

rant is required. But if police follow a car 

around, or observe its route by means of cam-

eras mounted on lampposts or of satellite im-

aging as in Google Earth, there is no search. 

Well, but the tracking in this case was by sat-

ellite. Instead of transmitting images, the sat-

ellite transmitted geophysical coordinates. The 

only difference is that in the imaging case 

nothing touches the vehicle, while in the case 

at hand the tracking device does. But it is a 

distinction without any practical difference. 

U.S. v. Garcia, 474 F.3d at 997. Looking at the 

conduct rather than the technology, Judge Posner 

stated ò[t]he substitute here is for an activity, 

namely following a car on a public street, that is 

unequivocally not a search within the meaning of 

the amendment.ó 

 

This analogy was rejected by the D.C. Circuit. 

There the opinion emphasized the practical limita-

tions. òContinuous human surveillance for a week 

would require all the time and expense of several 

police officers, while comparable photographic 

surveillance would require a net of video cameras 

so dense and so widespread as to catch a person's 

every movement, plus the manpower to piece the 

photographs together.ó At the same time, how-

ever, the court recognized the disappearance of 

technological barriers to tracking, noting that òthe 

marginal cost of an additional day ð or week, or 

month ð of GPS monitoring is effectively zero. 

Nor, apparently, is the fixed cost of installing a 

GPS device significant; the Los Angeles Police 

Department can now affix a GPS device to a pass-

ing car simply by launching a GPS-enabled dart.ó 

The opinions have all avoided the next question ð 

whether similar tracking using satellites and public 

cameras to pervasively track a vehicle or a person 

in public constitutes a search. 

In November, the oral arguments before the Su-

preme Court will provide an indication of the di-

rection the Court is leaning. The Court did not 

grant certiorari for those cases upholding the 

searches as lawful, but that is not a particularly 

strong indicator. On the other hand, a decision 

that this particular technology requires a search 

warrant merely begs the question for RFID chip 

readers, tracking data in toll-paying devices, track-

ing data stored in cell phones, and tracing move-

ment using facial recognition software on cameras 

installed in public places. 

The ironic result of decisions invoking Katz is that 

the Court does not have the ability to learn what 

the publicõs expectation of privacy is nearly as 

much as it has the power to inform the public 

what expectation of privacy it now should have. 

Hopefully, the Court will move beyond the discus-

sion of how the GPS device was attached to the 

car to focus on the question of pervasive tracking 

of citizens by the police. To analogize from the 

beeper in Knotts is unhelpful. Instead the Court 

should ð and likely will ð return to the first princi-

ples of Katz regarding the publicõs reasonable ex-

pectation of privacy. 

Undoubtedly technology will only make it easier 

to track individuals and record their behavior. The 

Courtõs decision will set the agenda for discussion 

of privacy policy and inevitably shape the norms 

for our privacy expectations. 

 

Jon M. Garon is Director of the NKU Chase Law &  

Informatics Institute and Professor of Law in the 

Salmon P. Chase College of Law at Northern Kentucky 

University. 
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by Ford N. Lankford, AWMA 

Socking away a portion of your income each year 

for retirement savings is definitely important, but 

the tax advantages of an Individual 401k make 

doing so seem even more compelling than ever 

before. If you are in private practice, then you 

would be wise to consider the tax advantages of 

an Individual 401k retirement plan. The Individ-

ual 401k is designed for owner-only businesses 

such as sole proprietors (including spouses), part-

ners, or companies with employee ownership.   

 

Like other retirement plans, an Individual 401k 

offers the ability to make òtax-deductibleó contri-

butions from your annual compensation into a 

retirement account where those dollars can be in-

vested to grow and compound on a òtax-deferredó 

basis. Unlike other plans, an Individual 401k is 

designed specifically for the self-employed allow-

ing for contributions as both an employee and 

employer. So, you can often contribute a larger 

amount and, in turn, take a larger tax deduction 

than with other retirement plan options. 

For example, a sole proprietor could con-

tribute up to $16,500 (with a $5,500 catch-

up provision for individuals age 50 and 

over) as an employee, and then contribute 

an additional 20-25% of compensation as 

the employer - up to a maximum of 

$49,000 annually ($54,500 for individuals 

age 50 and over). Contributions are dis-

cretionary from year to year, as well. 

Meaning, if youõre having a good year, 

then you can contribute more, but if 

youõre having a not so good year, then 

you can contribute less or nothing at all. 

 

 

 

The Individual 401k offers a number of additional 

benefits. The investment choices are highly flexi-

ble and can be professionally managed. They are 

easy to set up and can be administered with no 

annual fees. They also offer loan provisions and a 

Roth 401k option. An Individual 401k must be 

established by the end of the employer's tax year 

and funded by the employer's tax return due date, 

plus extension. 

 

For more information on the Individual 401k, or 

on establishing a retirement plan for your prac-

tice, please feel free to contact me anytime. 

 

Ford N. Lankford, AWMA  

Portfolio Manager 

Russell Capital Management, LLC 

476 East High Street, Lexington, KY 40507 

859-254-5225 

ford@russcap.com  |  www.russcap.com 

Tax Advantages of Individual 401kõs 

mailto:ford@russcap.com
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Notice of Exemption from Charitable Gaming Licensure Requirement ð Exemption Number: EXE0001501 

Tickets 
on sale 

E-mail  
 

thaddix 

@lablaw.org 
 

FCBA PRO BONO PROGRAM, INC. 

 

HOLIDAY  
òREVERSE RAFFLEó 

 

Buy a $50 raffle ticket  
for a chance to win  
UP TO $10,000!! 

 

Drawing To Be Held  
and Winner Announced at 

FCBA Holiday Party  
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