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When | first joined the FCBA
board as the Young Lawyers rep-
resentative, the FCBA found itself
in a unique position. We just re-
ceived a large sum of money from
the Central Kentucky Lawyer Re-
ferral Service. As a result, we con-
ducted a strategic planning session
one Saturday morning to determine
how to best use this money, and to develop goals
for the organization moving forward.

Christopher
W. Goode

Out of that planning session we decided to help
establish the Fayette County Bar Foundation with
a sizable contribution, and we also purchased and
remodeled the Bar Center on North Upper Street.
Both projects have been very successful, due in
large part to the efforts of our Executive Director,
staff, membership and Board.

It has been six years since that last planning ses-
sion and it is time once again to think forward on
ways to better serve our members and the legal
community.

We have scheduled another planning session for
the Board for February 25, 2012. In advance of the

Christopher W. Goode

session, we will put together an online survey for
you, as members, to complete. This will help the
Board focus on what is important to our members,
which in turn will hopefully make our session
more productive.

If your inbox looks anything like mine, | know it

is easy to pass over online surveys. However, your
participation is vital to our ability as an association
to grow, work more efficiently, and better serve

our members. Please keep an eye out for the survey
in the coming months.

Planning for the future will help assure that our
association remains relevant and responsive to the
needs of the community. It will enable us to look
into the future in an orderly and systematic way.
From a governance perspective, it enables the
Board to set policies and goals to guide the organi-
zation, and provides a clear focus to the Executive
Director and staff for program implementation

and to better serve our members.

| also encourage any of you to contact me directly
at cgoode@bubalorotman.conor (859) 5191762

if you have ideas or concerns that will help make
the session more productive
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2e. Media 101:

Social media is everywhere and is news/acting-general R e g u I ate
here to stay. This summer we have -counselreleases

seen the good side of social media report-sociatmedia-

through the wonderful onthe-spot caseg

news updates during the revolutions

' and uprisings in the Arab world, most  In short, except in four specific cases where the use
recently in Libya and Syria. We have  of social media constituted concerted activity re-
also been witness to the dark side, as garding terms and conditions of employment, the
demonstrated by the downfall of New  NLRB held that employers could in fact discipline
York Representative Anthony Weiner  and terminate employees for derogatory and offen-
and his unfortunate distribution of inappropriate sive social media posts about the employer or other
personal pictures through Twitter. The ubiquity of employees. In each of these cases, however, the em-
social media has caused a headache for employers, ployer had carefullydrawn social media policies
however. Just how much can and should an employer which themselves did not prohibit the use of social
regulate the social media use of its employezs media for protected concerted activity.

Cubbage

Employers can regulate social media, but should do sén contrast, the NLRB rejected employer actions
carefully taken under social media policies deemed to poten-
Though employers can regdbifingeonpioepted gqpoeyied gervityg Iy
social media use, employers need to use caution and one case, a nurse posted a complaint on her Face-
do so through carefullyestablished written policies. boo k_ page about a cowor k¢
In cases where complaints have been filed by em- along.wnh a requlgst for_ other employees to contact
ployees regarding adverse employer action based on her with any additional information. The nurse was

social media use, employers have prevailed where t.erm|r;ate_d on thT_ bafISbt-f;adt. thehposdt_ was |.n V'_Ola'
the actions were taken consistent with preexisting tion ofwritten policy forbidding the dissemination

written policy. of private or confidential information. Though the

_ nurse was clearly engaging in concerted activity in
For example, on August 18, 2011 the National Labor  {his example, thus making her discharge inappropri-

Relations Boardos Of fice fefheiEmRBals@rotedtfatitfesfitten dolfy € 2
a summary of fourteen NLRB cases involving social \yas flawed since it was overbroad. There were no
media from July 2010 to August 2011. [Note that limitations or examples in the written policy of

the National Labor Relations Act, under whichthe  \yhat was deemed oconfider
NLRB acts, applies to most private sector employ-  the policy could be reasonably interpreted to reach

ees whether or not the workplace is unionized. This  cgncerted activity regarding terms and conditions of
document can be viewed ahttps://www.nlrb.gov/ employment.
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So how should | regulate social media?

The first step in regulating employee use of social
media is to craft a carefullyworded social media
policy. The policy should never prohibit use of
social media to engage in concerted activity re-
garding terms and conditions of employment. The
policy must also take care to be sufficiently concrete
and narrow so that there is no doubt that con-
certed activity is not covered. For example, if you
want to prohibit the dissemination of confidential
information, a valid and indeed practical restric-
tion, explain what you mean by confidential infor-
mation, and do not include terms and conditions
of employment. If you want to limit who can

speak on behalf of the employer to the media, that
is wholly acceptable and indeed a good practice.
But again, do not instruct employees that they
cannot speak to any member of the media regard-
ing their personal terms and conditions and em-
ployment. Finally, take care not to reach too far.
Do not attempt to regulate private conduct and
statements which in no way bear on the employer.

The second step is to follow up and enforce the
policy. If an employee is posting inappropriate
material through social media, such as private or
confidential information or profane or harassing
statements about supervisors or other employees,
take action. You do not want to open yourself up
to an argument that employees had no reasonable
expectation of adverse action because you as the
employer let too many violations go in the past.
Furthermore, if an employee is targeting another
employee with harassing or profane communica-
tions, and you as the employer take no action,
you could be opening your business up to poten-
tial liability. Take all reports of inappropriate so-
cial media use seriously and follow up.

Please note, however, that your investigation
should involve only publicly-available informa-
tion. It should go without saying, but do not break

munications Act, 18 U.S.C. § 251@t seqif the
employer is not accessing information stored on

its own server. The Stored Communications Act
imposes both civil and criminal liability, and has
been held to apply to an
unaut horized access to an
cial media group, a group maintained on a third
party server. You can investigate stored on your
own server, but keep investigations of information
maintained on third-party servers to that which is
publicly-available.

The upside

But even though social media can appear danger-
ous, and employers must treat employee social
media use with caution, d
good that can come from social media. Social me-

dia can be a wonderful tool for recruiting and for
vetting potential hires. Smart use of social media

can also build goodwill and camaraderie between
employer and employees and among employees.

Conclusion

Doné6t fear soci al medi a.
can be good for the employeemployee relations.
Just be sure to craft a sound, focused, detailed so-
cial media policy, and follow up on any reports of
inappropriate social media use by employees us-
ing aboveboard, legal methods.

Amy D. Cubbage is Of Counsel in the Louisville office
of McBrayer, McGinnis, Leslie & Kirkland, PLLC. She
concentrates her practice in litigation in the areas of
complex tort and commercial litigation, including class
actions, toxic torts and mass torts, and employment liti-
gation. She also litigates and counsels clients in the are
of general constitutional and governmental law, with an
emphasis on First Amendment, campaign finance, elec-
tions, and other constitutional issues, including the
commerce clause, public contracts, governmental ethic:
and eminent domain. MSubbage may be reached at
(502) 326400, ext. 308 acubbage@mmlk.com

This article is intended as a summary of newly enactec

into an employeesd Fac e bfeferdlayanddegsingt gopsfitutelegal gdyices Spgcig

you have not been granted access. Such access
could potentially violate the Federal Stored Com-

thanks to Emily Grant, Law Clerk, and Andrew
Trimble,Law Clerk, for contributions to this article.
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1 Annu ~_I = ed Saunders
1a olf Tournament

On Aug. 22, 2011, the

Fayette County Bar Association

hosted its annual Fred Saunders Memorial Golf

Tournament. This year 64 players participated on the best :

weather day of the century! Cc')ngratulationsvto_ the tournament winners:

~ Individual Winners . ~ Foursome Winners

Low Gross 1st Plac&lliott M|Iler . v, First P‘Iace:' Don Todd, John Morgan,
Low Net 1st Place Noel Caldwell L - Tommy Glover, Dan Carman

rLow Gross 2nd. Plac‘éommy GIover e S_eco'nd PlaceSlen Acree, Chris Mahler,
Low | Net2nd Place Kevm Renfro et - Sned o Ron Boling, Joseph Overhults

Thank You to Our Sponsors

Special thanks toDean//Dorton//Allen//Ford
for their sponsorship of the awards banquet and to the following businesses and firms:

Beverage Cart Sponsors Brooks Brothers Landrum & Shouse

An/Dor Reporting & Video Bubalo Rotman McBrayer McGinnis Leslie &
Technologies Kirkland

Office Suites Plus
Republic Bank

Buffalo Trace
Dan Carman, Attorney at Law

Dinsmore & Shohl
Fowler Measle Bell

Casey, Bailey & Maines

Cosi

DaRae & Friends Catering Picnic at Ascot

Green & Chesnut Dell ads Starbucks

Denney Morgan Rather & Gilbert Steve Vicroy. Attorney at Law

Hole & Prize Sponsors feShafs Soci aur a ﬁtittes & Harbison

ala lucie Dulworth, Breeding Karns & The Crossroad

Al Torstrick Insurance Agency Pleasants Tire Discounters

Ball Homes Hisle & Company Wildcat Wearhouse
Bonefish Grill Hyatt Regency Lexington Wyatt Tarrant & Combs
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