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Program Overview

This presentation examined the critical role of an independent judiciary in preserving
constitutional government, protecting individual liberties, and maintaining the separation of
powers. Drawing upon historical examples and personal experiences in federal court
administration, Dean Duff discussed both the constitutional and institutional safeguards that
preserve judicial independence and highlighted emerging threats to those protections.

Learning Objectives

Participants will be able to:

Explain the constitutional foundations of judicial independence.

Distinguish between constitutional and institutional protections of judicial independence.
Identify historical examples illustrating the importance of an independent judiciary.
Recognize contemporary challenges and threats to judicial independence.

Understand the role of lawyers and citizens in preserving the rule of law and the
separation of powers.

I. Judicial Independence and the American
Experiment

Two Primary Goals

1. Provide historical perspective and optimism in an era of political polarization.
2. Encourage responsibility and participation in preserving our constitutional system.

Central Theme



The American system is designed to accommodate deep political disagreements without
resorting to violence, but its success depends upon informed and engaged citizens.

II. Recommended Readings

Jeffrey Rosen, The Pursuit of Liberty

e Explores the philosophical tensions between:
o Alexander Hamilton’s vision of a strong national government; and
o Thomas Jefferson’s preference for state and local authority.
e Demonstrates that political division is not new in American history.
o [llustrates how constitutional structures provide mechanisms for resolving conflicts
peacefully.

Justice Amy Coney Barrett, Listening to the Law
o Examines differing judicial philosophies and methods of interpretation.

o Emphasizes respectful disagreement and investment in constitutional norms.
o Highlights the importance of civic participation and public confidence in the judiciary.

II1. What Is Judicial Independence?

Definition

Judicial independence is the ability of judges to decide cases free from political pressure or
interference from the legislative and executive branches.

Why It Matters
An independent judiciary:
e Protects constitutional rights;
e Serves as a check on governmental power;

o Ensures that laws and executive actions remain within constitutional boundaries; and
o Safeguards liberty by providing remedies when rights are violated.



IV. Constitutional Protections of Judicial
Independence

Article III of the U.S. Constitution provides two primary protections:
1. Life Tenure

Federal judges serve during “good behavior.”

2. Compensation Protection

Judicial salaries may not be reduced during a judge’s tenure in office.
Purpose

These protections shield judges from political retaliation and allow them to decide cases based
solely upon the law.

V. Judicial Review and Marbury v. Madison
(1803)

Significance

o Established the principle of judicial review.
o Confirmed the judiciary’s authority to declare acts of Congress unconstitutional.

Lasting Impact

Judicial review remains one of the judiciary’s most important checks on governmental power
and a cornerstone of constitutional governance.

VI. The Importance of Dissent

Judicial Dissents

Dissenting opinions often become the foundation for future constitutional developments.



Example
Justice John Marshall Harlan
o Dissented in Plessy v. Ferguson (1896).
e Rejected the “separate but equal” doctrine.

o His reasoning later influenced the Court’s decision in Brown v. Board of Education
(1954).

Lesson

Independent judicial thinking, even in dissent, can shape constitutional progress.

VII. Abraham Lincoln, Justice David Davis,
and Judicial Independence

Justice David Davis

e Close friend and political ally of Abraham Lincoln.
e Appointed to the Supreme Court by President Lincoln.

Ex Parte Milligan (1866)
The Supreme Court held that:

e Military tribunals cannot try civilians when civil courts remain open.
e Martial law is limited to areas where civil authority has been displaced.

Significance

Even judges appointed by a president must independently evaluate the constitutionality of that
president’s actions.

VIII. Institutional Protections of Judicial
Independence

Definition



Institutional protections are the structures that allow the judiciary to govern itself as a co-equal
branch of government.

Historical Development

Initially, federal courts were administered by:
e The Department of Treasury;
e The Department of Interior; and

e The Department of Justice.

These arrangements created conflicts of interest and undermined judicial independence.

IX. Chief Justice William Howard Taft and
Judicial Self-Governance

Major Reforms
Chief Justice Taft successfully advocated for:
e Creation of the Judicial Conference of the United States (1922);
e Greater administrative autonomy for the federal judiciary; and
o Expanded discretion for Supreme Court review through the certiorari process.

Significance

These reforms established the foundation of modern judicial administration and reinforced the
judiciary’s status as a co-equal branch of government.

X. The Administrative Office of the U.S.
Courts

Established in 1939, the Administrative Office:

Supports the Judicial Conference;

Provides administrative services to federal courts nationwide;

Oversees a judiciary workforce of approximately 30,000 employees; and
Administers an annual budget of approximately $8 billion.



Importance

Judicial self-management is essential to preserving judicial independence and preventing
political interference.

XI. Contemporary Threats to Judicial
Independence

Dean Duff identified several legislative proposals that raised concerns about judicial autonomy:
The ROOM Act (2018)
Would have:

e Required competency examinations for federal judges; and
e Expanded congressional oversight of the judiciary.

Open Courts Act (2020)
Included provisions affecting judicial administration and oversight.
Judicial Accountability Act (2022)
Would have:
e Removed personnel oversight from the judiciary;
e Created a commission reporting directly to Congress;
e Granted subpoena authority over judicial records and proceedings.

Concern

Such measures risk placing judicial administration under political control and eroding the
judiciary’s independence.

XII. Comparative International Examples

Countries such as:

e Hungary



e Poland

have experienced efforts to consolidate power within legislative and executive branches by
weakening judicial independence.

Lesson

Institutional encroachments often occur gradually and may significantly undermine
constitutional governance.

XIII. Judicial Ethics and Accountability

Supreme Court Code of Conduct
The Supreme Court has voluntarily adopted a code of conduct.
Accountability Mechanisms

o Internal judicial processes;

e Public confidence and transparency;

o Congressional impeachment authority for serious misconduct.

Ongoing Challenge

Balancing judicial accountability with judicial independence requires careful attention to
separation-of-powers principles.

XIV. Enforcement of Judicial Decisions

The judiciary possesses neither:

e The “power of the purse,” nor
e The “power of the sword.”

The effectiveness of judicial decisions therefore depends largely upon:
e Respect for constitutional norms;

o Compliance by the political branches; and
o Public support for the rule of law.



Key Takeaways

o Judicial independence protects individual liberties and constitutional governance.

o Both constitutional and institutional safeguards are necessary to preserve judicial
autonomy.

o Historical examples demonstrate the judiciary’s ability to act independently, even in
politically difficult circumstances.

o Legislative encroachments upon judicial administration can threaten separation of
powers.

e An informed and engaged citizenry is essential to preserving the rule of law and
maintaining an independent judiciary.

Selected Reading List

o Jeffrey Rosen, The Pursuit of Liberty

o Justice Amy Coney Barrett, Listening to the Law

o Peter Canellos, The Great Dissenter: The Story of John Marshall Harlan, America’s
Judicial Hero

*Al Disclosure: The outline for these materials was developed using Al assistance. The
presentation content, practice insights, and legal updates represent the independent work
and analysis of the speaker.



